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 1 

INTRODUCTION 

This case is about Act 21 and its plain mandate that agencies 

may no longer enforce requirements not “explicitly required” or 

“explicitly permitted” by statute or rule. Act 21’s application here 

is straightforward: because no statute or rule explicitly required or 

explicitly permitted DNR to impose off-site groundwater-monitor-

ing or animal-unit maximum conditions in the permits at issue, 

DNR lacked authority to do so. On appeal, Petitioners1 do all they 

can to avoid this inescapable conclusion by asserting why DNR 

should be able to impose the permit conditions. But Petitioners do 

not, and cannot, avoid the fact that the statutes and rules they cite, 

at most, implicitly require or permit the conditions at issue. Ac-

cordingly, their arguments must fail. 

ARGUMENT 

I. Contrary to Act 21, the permit conditions are 
“standards” or “requirements” not “explicitly 
required” or “explicitly permitted” by statute or rule. 

Act 21 is implicated whenever an agency “implement[s]” or 

“enforce[s]” a “standard” or “requirement,” like the DNR’s 

 
1 For ease of reference, DNR and Clean Wisconsin are collectively referred to 
as “Petitioners.” Although DNR started out as Appellant in this case, it is now 
aligned with Petitioners.  
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 2 

imposition of the permit conditions here. Wis. Stat. § 227.10(2m). 

Such a standard or requirement must be “explicitly required” or 

“explicitly permitted” by statute or rule. Id. Petitioners butcher 

this clear text, as they must to reach the outcome they advocate. 

When interpreted correctly, Act 21 easily disposes of this case. 

Since no party has identified a statute or rule that explicitly re-

quires or explicitly permits the permit conditions at issue, the 

Court should reverse. 

A. Petitioners misinterpret Act 21, attempting to 
atextually justify DNR’s actions. 

Act 21 “significantly alter[ed]” Wisconsin’s administrative-law 

jurisprudence. Wisconsin Legislature v. Palm, 2020 WI 41, ¶ 51, 

391 Wis. 2d 497, 942 N.W.2d 900. In two related provisions, Act 21 

sets forth substantive guideposts defining agency authority and 

creates a framework for evaluating the legality of agency action. 

First, as codified in section 227.11(2), Act 21 limits the classes of 

statutes agencies can rely on for rulemaking authority. To support 

a rule, an agency must rely on statutory text that “explicitly con-

fer[s]” rulemaking authority—not on statements of purpose, 

intent, findings, or policy, and not on provisions describing general 
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powers and duties. Wis. Stat. § 227.11(2)(a)1.–2. Second, as codi-

fied in section 227.10(2m), an agency can “implement or enforce” a 

“standard, requirement, or threshold” only if that standard, re-

quirement, or threshold is “explicitly required” or “explicitly 

permitted” by statute or rule. So, to decide whether an agency’s 

implementation or enforcement of a standard, requirement, or 

threshold was lawful, this Court must consider Act 21. Unless the 

standard, requirement, or threshold is explicitly required or explic-

itly permitted by statute or rule, the agency’s action is unlawful.2 

Petitioners depart from Act 21’s textual framework. DNR, for 

its part, does not even attempt to engage the substance of Act 21’s 

application to the question in this case. It conducts its entire anal-

ysis of whether “DNR had authority to prescribe the offsite 

monitoring requirement and animal unit limit” without reference 

to Act 21, relying instead upon its own statutory interpretation of 

Chapter 283 informed by Maple Leaf and other pre-Act 21 cases. 

DNR-Br.22–29 (citing, e.g., Maple Leaf Farms, Inc. v. DNR, 2001 

 
2 And, if the Court finds that a standard, requirement, or threshold is, in fact, 
explicitly required or explicitly permitted by a rule (thus satisfying section 
227.10(2m)), it must also ensure that that rule was promulgated based on 
legitimate rulemaking authority (thus satisfying section 227.11(2)). 
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WI App 170, 247 Wis. 2d 96, 633 N.W.2d 720; Lake Beulah Mgmt. 

Dist. v. DNR, 2011 WI 54, 335 Wis. 2d 47, 799 N.W.2d 73). DNR 

finally addresses Act 21 only after concluding that DNR “had au-

thority” to impose both conditions. DNR-Br.30. Specifically, DNR 

concludes, without further explanation, that “the application of 

Wis. Stat. § 283.31 here is entirely consistent with Wis. Stat. 

§ 227.10(2m) because conditions that assure compliance with Wis. 

Stat. § 283.31(3) are explicitly permitted by Wis. Stat. § 283.31(4).” 

All this analysis does is carry over the answer to this question un-

der the pre-Act 21 regime but adding in the word “explicitly” to 

account for Act 21. In short, DNR’s analysis is exactly backward. 

Act 21 does not work the way DNR posits. The Act is not an 

after-the-fact consideration that comes into play after concluding 

an agency has authority; it rather establishes a framework for 

evaluating an agency’s authority in the first instance. DNR dis-

torts Act 21’s meaning, arguing that it does not alter the meaning 

or effect of Wis. Stat. § 283.31. DNR-Br.31. That is the wrong ques-

tion. This case isn’t about whether Act 21 alters the meaning of 

other law: it’s about whether agency action purportedly taken un-

der other law is, indeed, lawful.  
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Clean Wisconsin’s arguments also misunderstand the mean-

ing of Act 21’s “explicitly required or explicitly permitted” 

language. Wis. Stat. § 227.10(2m). It asserts that Act 21 requires 

an agency’s authority to impose conditions be only “express,” and 

not “specific.” CW-Br.45. To make this distinction, they accuse the 

Legislature of conflating two parts of Act 21—arguing that sec-

tion 227.11(2)(a)1.–2.’s limitations on the classes of statutes that 

“explicitly confer[]” rulemaking authority bear no relation to sec-

tion 227.10(2m)’s “explicitly required or explicitly permitted” 

standard. Even if general statutes like those listed in sec-

tion 227.11(2)(a) are insufficient to confer rulemaking authority, 

their argument goes, those general statutes nonetheless grant 

DNR power to impose an off-site groundwater-monitoring require-

ment or animal-unit maximum on a case-by-case basis. CW-Br.42. 

This argument leapfrogs over section 227.10(2m) by invoking 

section 227.11, which is precisely what section 227.11 is designed 

to prevent. See Palm, 2020 WI 42, ¶ 52. While section 227.11(2) 

does apply to rulemaking authority, Petitioners mischaracterize 

its pointed rejection of general statutes as capable of “explicitly 

conferr[ing]” rulemaking authority as approving those statutes’ 
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ability to “explicitly require or explicitly permit” a requirement not 

promulgated by a rule. But this is contrary to the plain statutory 

language. 

First—putting aside the word “explicitly”—for a statute to “re-

quire” or “permit” an enforceable standard on its own is a higher 

bar than to “confer” the authority under which that standard may 

be promulgated as a rule. Thus, if a statute does not sufficiently 

confer authority to make a rule, it follows that the statute does not 

require or permit the agency to enforce that standard directly. Sec-

tion 227.11’s acknowledgement that general, broad statutes 

necessarily fail to “explicitly confer[]” rulemaking authority on an 

agency confirms the already-intuitive notion that general, broad 

statutes also fail to “explicitly require or explicitly permit” stand-

ards, requirements, and thresholds directly. This is precisely the 

point: by relying on a statute sufficiently explicit to “confer” rule-

making authority (but perhaps nonetheless insufficiently explicit 

to “require” or “permit” on its own), an agency can use the rule-

making process to adopt rules that are sufficiently explicit to 

require or permit implementation or enforcement of standards, re-

quirements, and thresholds. 
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Second, Petitioners’ reading of these statutes is contrary to 

how administrative law works. Act 21 promotes predictability by 

putting regulated parties, agencies, and courts on notice of what 

standards, requirements, and thresholds an agency may enforce 

under a statute or rule. Applying Act 21 to conclude that a given 

statute authorizes an agency to enforce a standard on an ad-hoc 

basis while simultaneously prohibiting the agency from promul-

gating that standard through a rule first is an absurd result that 

must be rejected. 

Although Petitioners complain that requiring all standards 

and requirements to be truly explicit would usher in an impossibly 

inflexible regulatory program, the 11,000 pages of the Wisconsin 

Administrative Code prove otherwise. Jodi E. Jensen, Regulatory 

Reform: Moving Policymaking from State Agencies to the Legisla-

ture, Wis. Lawyer, Oct. 2018, at 9. For CAFOs specifically, DNR 

rules explicitly require, for example: that all CAFOs have at least 

180 days’ worth of storage capacity set aside for liquid manure, 

Wis. Admin. Code § NR 243.15(7); installation of ground-water 

monitoring wells around the storage facilities, § NR 243.14(9); and 

specific CAFO-manure land application practices, § NR 243.14. 
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These rules, among many others throughout the Administrative 

Code, show that meeting Act 21’s explicitness requirement is not 

impracticable, nor does it require “the entire universe of potential 

agency decisions” be written “verbatim.” CW-Br.51. 

DNR dismisses the relevance of Papa and Myers to the Act 21 

question on the ground that neither case held that a policy or per-

mit condition must be “written verbatim” in a statute or rule. DNR-

Br.34–35. (citing Papa v. DHS, 2020 WI 66, 393 Wis. 2d 1, 964 

N.W.2d 17; Myers v. DNR, 2019 WI 5, 385 Wis. 2d 176, 922 N.W.2d 

47). That Papa and Myers did not require verbatim incantation is 

undoubtedly correct—and undoubtedly irrelevant for this case. 

The Legislature does not assert that “explicit” means “verbatim,” 

nor does it cite Papa or Myers for that proposition. That said, Papa 

is instructive because it details how courts proceed with analyzing 

agency authority after Act 21. See Op.Br.29. Specifically, it shows 

that the Court strictly adheres to the language of the relevant stat-

utes and rules to evaluate whether they “state” the requirement 

the agency seeks to enforce. Papa, 2020 WI 66, ¶ 41. Similarly, My-

ers declined to “read [] language into the statute” that otherwise 

could have implied agency authority. 2019 WI 5, ¶ 24. 
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Petitioners also dismiss Palm because it “dealt with an en-

tirely different topic” and because it is a “broad ruling 

predominantly focused on rulemaking.” DNR-Br.35; CW-Br.44. 

But there’s no denying that the Palm Court thoroughly addressed 

the question of whether the agency action “exceeded the scope of 

permissible actions under [the relevant statute]” even if rulemak-

ing “was not required.” 2020 WI 41, ¶ 43. The Legislature’s 

citations to Palm, then, are directly on point. First, under Act 21, 

agency authority may not be implied, and courts must “narrowly 

construe imprecise delegations of power to administrative agen-

cies.” Id. ¶ 52. Second, section 227.11(2) “prevents agencies from 

circumventing” section 227.10(2m) “by simply utilizing broad stat-

utes describing the agency’s general duties or legislative purpose 

as a blank check for regulatory authority.” Id. (quoting Kirsten 

Koschnick, Making “Explicit Authority” Explicit: Deciphering Wis. 

Act 21’s Prescriptions for Agency Rulemaking Authority, 2019 Wis. 

L. Rev. 993, 997). 
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B. Petitioners identify no statute or rule explicitly 
requiring or explicitly permitting the off-site 
groundwater-monitoring requirement. 

Petitioners first point to Wis. Stat. § 283.31(3)–(4) as the 

source of DNR’s authority to impose off-site groundwater-monitor-

ing requirements. These subsections authorize DNR to “prescribe 

conditions for permits issued under this section to assure compli-

ance with,” among other things, “[e]ffluent limitations,” and 

“[g]roundwater protection standards established under ch. 160.” 

Id. This language, Petitioners argue, authorizes DNR to enforce 

any requirement, as a condition on a permit, that it deems neces-

sary to comply with effluent limitations and groundwater-

protection standards, without first promulgating a rule articulat-

ing that requirement. Off-site groundwater-monitoring is such a 

condition, their argument continues, so this statute provides suffi-

cient authority to impose that requirement as a condition absent 

any rule or statute mentioning this requirement. 

Petitioners’ argument robs Act 21 of any meaning. Act 21 pro-

hibits an agency from enforcing a requirement, “unless that … 

requirement … is explicitly required or explicitly permitted.” Wis. 

Stat. § 227.10(2m) (emphases added). It does not say that an 
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agency can enforce a requirement “fairly encompassed” or “reason-

ably subsumed” within the statute’s explicit directives—it says the 

requirement itself must be explicitly required or explicitly permit-

ted. At most, Petitioners offer a “process of reasoning” that 

“draw[s] [] a conclusion” regarding DNR’s authority to impose an 

off-site groundwater-monitoring requirement. 7 Oxford English 

Dictionary 572, 923 (2d ed. 1989) (defining “infer”). Yet if authority 

to impose an off-site groundwater-monitoring requirement can 

merely be inferred from the statute, then by definition such au-

thority is implicit and not explicit. Even if off-site groundwater 

monitoring helps DNR assure that Kinnard Farms complies with 

some other requirements that are explicitly required or explicitly 

permitted—such as the prohibition against fecal contamination of 

a well—the monitoring is a separate requirement that also must 

survive section 227.10(2m)’s demanding scrutiny. It does not. 

DNR’s reliance on Wis. Ass’n of State Prosecutors v. Wis. Emp’t 

Relations Comm’n is simply unhelpful. 2018 WI 17, 380 Wis. 2d 1, 

907 N.W.2d 425.  DNR claims that this case “is instructive” be-

cause it illustrates that mandate-containing statutes like 

section 283.31(4) also authorize predicate acts necessary to fulfill 
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that mandate. DNR-Br.33. Regardless of the predicate-acts point, 

it is a mistake to read State Prosecutors as revealing anything 

about whether particular agency action is explicitly required or ex-

plicitly permitted by section 283.31(4). Section 227.10(2m) was not 

at issue in that case. The agency was not enforcing any standard, 

requirement, or threshold; the subject of the challenge was the 

rules themselves. Id. ¶ 37. As DNR points out elsewhere in its 

brief, DNR-Br.35, the analysis governing whether an agency may 

promulgate a rule on a given subject differs from the analysis of 

whether an agency may enforce a requirement, see Wis. Stat. 

§ 227.11. Whether a statute authorizes an agency to promulgate a 

rule—the question in State Prosecutors—is an easier threshold to 

meet than whether that statute authorizes the agency to enforce a 

requirement directly—the question here. See above at pages 5–7. 

An off-site groundwater-monitoring requirement is not explic-

itly required or explicitly permitted by section 283.31(4). Nor has 

DNR promulgated a rule explicitly requiring or explicitly permit-

ting that requirement (assuming it even lawfully could, which isn’t 

at issue in this case). This is dispositive here.  
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Petitioners point to several rules, each of which they claim ex-

plicitly authorize an off-site groundwater-monitoring requirement. 

First, they cite § NR 243.14(2)(b)3., which provides that “[m]anure 

or process wastewater may not cause the fecal contamination of 

water in a well.” Even assuming this were an “effluent limitation” 

within the meaning of the statute, this does not explicitly require 

or explicitly permit an off-site groundwater-monitoring require-

ment. See above at pages 10–11. Second, Petitioners point to 

Chapter NR 140, which governs groundwater quality. But this 

Chapter immediately derails Petitioners’ claims on its own terms, 

by providing that “[t]his chapter provides guidelines and proce-

dures for the exercise of regulatory authority which is established 

elsewhere in the statutes and administrative rules, and does not 

create independent regulatory authority.” Wis. Admin. Code § NR 

140.02(1) (emphases added). Even if this chapter could provide 

such authority, it does not purport to explicitly require or explicitly 

permit off-site groundwater-monitoring requirements in WPDES 

permits. Finally, Petitioners cite § NR 205.066(1), which requires 

DNR to determine “on a case-by-case basis” the “frequency” at 

which a permittee must conduct monitoring “for each effluent 
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limitation in a permit.” Even if, as they assert, the well-contami-

nation prohibition is an effluent limitation, but see Op.-Br.40–42, 

this section does not explicitly require or explicitly permit the cre-

ation of off-site groundwater-monitoring wells, Wis. Admin. Code 

§ NR 205.066(1).3 

C. Petitioners identify no statute or rule explicitly re-
quiring or explicitly permitting the animal-unit 
maximum. 

Using the same reasoning they did to justify the off-site 

groundwater-monitoring requirement, Petitioners assert that Wis. 

Stat. § 283.31(3)–(4) provides DNR authority to impose an animal-

unit maximum. This argument fails just the same. Even if the stat-

ute impliedly authorizes an animal-unit maximum because such a 

requirement helps assure compliance with an effluent limitation, 

that is not enough to satisfy section 227.10(2m). Further, the “ef-

fluent limitation” to which Petitioners cite, the 180-day storage 

requirement, does not even implicitly authorize animal-unit max-

imums. It requires CAFOs to maintain a minimum of 180 days of 

 
3 Petitioners cite federal law to support their position that nutrient-
management plans are effluent limitations to groundwater, CW-Br.32–33, but 
federal law does not apply to groundwater, 40 C.F.R. § 122.2, and applies only 
to land applications of manure “to land areas under [the CAFO’s] control,” not 
to off-site land owned and controlled by others, id.  § 122.23(e). 
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storage for liquid manure, which is calculated on the maximum 

animals present. NR § 243.15(3)(j)-(k).  

Petitioners point to another provision, Wis. Stat. § 283.31(5), 

which requires “[e]ach permit” to “specify maximum levels of dis-

charges.” At best, this would provide explicit authority if animal 

units are a “discharge,” which of course they are not. Petitioners 

characterize this point as “contorted” and assert that the animal-

unit limit “is about the manure and other waste that they pro-

duce—not the animals themselves.” Pet. Br. 40. This reveals their 

fundamental misunderstanding of Act 21. Subsection 5 explicitly 

requires only that DNR must set “maximum levels of discharges.” 

Wis. Stat. § 283.31(5). If something is not a discharge, then setting 

its maximum is not explicitly required here. Whether the require-

ment is really “about” animals or not is irrelevant. 

Even without Act 21, this would be the case. Petitioners re-

peatedly assert that off-site monitoring wells and animal-unit 

maximums are inherently needed to assure compliance with cer-

tain regulatory requirements governing CAFOs. DNR-Br.33; CW-

Br.26. This amounts to an “interpretation of a statute which [an 

agency] specifically adopts to govern its enforcement or 
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administration of that statute,” and therefore must be promul-

gated as a rule. Wis. Stat. § 227.10(1). If the Court adopts 

Petitioners’ argument—despite Act 21’s bar on this kind of implicit 

authority—then there is no reason to think DNR won’t simply con-

tinue to impose these requirements on CAFO permits. 

Problematically, this resembles a “standard” “of general applica-

tion” “issued by an agency” to “make specific legislation” the 

agency administers, which invokes the rulemaking requirement in 

Wis. Stat. § 227.10(1). Wis. Elec. Power Co. v. DNR, 93 Wis. 2d 222, 

232, 287 N.W.2d 113 (1980). Agency attempts to evade rulemaking 

procedures by disguising rules as permit conditions are familiar to 

this Court and should be shut down as the statutes require. See id. 

(holding chlorine limitations in WPDES permits constituted an un-

promulgated rule). 

CONCLUSION 

The Court should reverse the judgment of the circuit court. 
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